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Who Are You, Anyway?

Todd Henry

Lawyer/Shareholder, IBDR
Construction Law Practice, 19+
EELS

Former Career: 20 years as a
Contractor

4th Generation Mechanical
Contractor

Owner, Design/Build Mechanical
Contractor, ‘92-'97

Former Specialist in

Learning “the hard

lesson”

I N S L E E WA Suprerﬁé“Court 2007 Stevens Court, 1990
E BES'T

- G_Wérk Day, 1999




We are called CONTRACTORS
for a Reason. Snappy Story #1

" This guy thinks
he should get a
job with us!

Chuckle!
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The Absolute Basics
What/Why a Contract?

A contract is allocation
of risk—a contract offers
the chance to obtain
some reward for an
agreement to be
responsible for some
portion of the overall
risk included in a
venture.
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The Absolute Basics
Risk v. Reward

Deciding to enter into a contract is
an exercise in the analysis of risk
versus reward. Considerations
include:
How much reward is possible?
How much risk exists with the
work? How risk averse are we?
How much risk exists with the
customer?
How much risk can be mitigated
by us or allocated to others?
How badly to do we need this
job?
What is a worst scenario for
taking this job/these risks?
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Contracting 101:
Elements of a Contract

e Offer

* Acceptance
(Assent)

* Consideration
* Capacity
 Legality
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ontracting 101:

The Offer

LIBERTY COUNTY SCHOOL BOARD

In what form is
the Offer? O LI LI

Pursuant to FS 287.005, the School Board of Liberty County,

REQUEST FOR BIDS
August 13, 2008

Your firm is invited 1 ssbmit 3 bid for the following project:

University of Wesshington,
Foster School of Business, PACCAR Hall

33,000 <f weademic building for the Business School on the
rhe huilding will contain a main lecrure hall, classrooms, and

BID DUE DATE PRIME SUBCONTRACTORS:
Sealed propasals will be received by Sellen Construction Co., Inc., at the Main Office. 227 Westlake Avenue North,
q.-_mun wa 981000970, for comstruction subcontracts 1o the GC/CM comtract agreement hetween Sellen

Tid Pach Bid Date
P 094E

° Florida invites qualified firms to submit a letter of interest and sup-
() porting documentation relating to professional services for:
— uctursl & Mise Siel B WM
) ) . [ Bran Ny WDENE | 0 FM
Architectural Consultant Services for a New High School e T
[Brars tors 3 LI [T 0PM
|__BP#26 umbing OIAMAE 00 PM
1 H - Il re. oA
Mandatory documents shall include the following: T s o e
[__BP#29 Electrical [T 00 PM

the o ihave will not recei [

13 ]
clien Construction inteads to hid a5 a peime subcontracior on Bid Package #6 — Concrete, and Bid Package #5-
Steel, ¢ pockuges.

Bid Package # | Specificatic Bid Date Bid Time
BP #6 03 11 00 Conerele Floor Repair OR28AR 300 PM

(Underlaymem Supply nly)

el s 1 Ty Fooem

Four packets clearly marked, “New High School” must be sub-
mitted before 5 p.m. on Thursday, July 3, 2014 to Kevin Williams,

e e )
« Letter of interest
« Examples of similar projects completed by the firm
- Resumes of proposed staff
« Copy of license
« Proof of insurance and references
* Re quest for
Facilities Directory, Liberty County Schools, 12926 NW County
o g 4 ? Road 12, Bristol, FL 32321. All documents submitted shall become
u a I I ca t I o n S property of the Liberty County School District.
[ ]
* Re quest for
Pro POsSa F
e () )
* |nvitation to Bid?
[ ]
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i 03145 e Vaper Retarder [T
pply Only)

032100 Rebar/Mssh_(Supply)
03 21 00 Rebar/Mash_(Tnstall)

[
[T

SELLEN COmSTRUCTION

REQUEST FOR
PROPOSAL




Contracting 101:
The Offer

Bid Proposal:
* Sets out the Scope of Work for which

the price is offered
Acknowledges the bases of the bid
-Plans (version/date)

-Addenda (nos./dates)
-Additional information (reports,

pre-bid meetings, etc.)
Provides any clarifying information
States any exclusions from the Work
proposed
States any conditions to the price
States the price for which a contract
for the Work will be accepted.

INSLEE
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O'DELL ENTERPRISES PROPOSAL NO. 805
223 WILDWOOD R, SHEETNO. 1 |
ZEBULON GA 30295 DATE 5-26-08

770-567-8549 cell 770-412-3239
PROPOSAL SUBMITTED T0; WORK TO BE PREFORMED AT:

L |
|

Floor reinforcing |
Jack up and level as necessary 1 compiete the following |

Zwmmm“mnsmﬁm
3. Repair original center support beam, and support as above.

Mmamwm be as specified, and the
¢ ; ] anove work to be
“MW“W‘MmMM|MM
completed in 8 substantial workmanlike manner for the sum of

$2,650.00

WITH PAYMENTS TO BE MADE as follows; Pay in full comple

wdﬂumm_/% /C‘r;] /




Contracting 101:
The Offer, Our Proposal

 Be precise: provide a
list of exactly what
you propose to do
Be comprehensive:
provide a list of ronctone

Apollo Mechanical Contractors is pleased to offer the following ROM’s for budgeting purposes

exclusions to your S

chimney cap, demolition of abandoned grease duct for access to chimney, and

proposed scope, and o

* New dryer venting from existing dryers to include demolition of existing dryer
venting, (2) new Dryer Booster Fans (Lead Time 2 weeks), (2) new Lint Traps, new

any conditions to e

$9,315.00

your proposed work S ————

§$3,220.00

The following exclusions are incorporated in this proposal:

INSLEE :
E BES'T —




Contracting 101:
Our Proposal, Exclusions

Be clear, so there is no
misunderstanding.

Be precise re exception
taken to any scope or
termin

the solicitation.
Other hot items:

Insurance
Bonds
Taxes
Permits
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Contracting 101.:
Acceptance

 With Conditions?
* W/o Conditions?
* Counteroffer?
- Substantial
Change in Terms

COUNTER-
OFFER

INSLEE
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Contracting 101:
Consideration

“Consideration” is the “value”
attached to a contract:
* In most instances it’s money
in exchange for something
else
However, “a mere
peppercorn” can be
adequate consideration E——
“Bargained-for exchange” Y';ﬁﬁ “'“"yourh“
Agreed exchange of value service." service!"
for performance
Can even be “forbearance”,
an agreement not to do
something in exchange for
something else
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Contracting 101.:
Capacity

The following classes of
persons may lack the
capacity (legal standing) to
enter into binding contracts:
Minors kv

Incompetent Persons rﬁ*\ 'P.
. : I'min! Just
Incapacitated Persons OK, I'm .. S T

Bankrupts > ready. where to
Foreign Agents/Enemies NGRS sign! Hee

of the State
Unauthorized Agents
(Business Entities)

hee!
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Contracting 101: Legality

So, let me get this straight. You
offered to cut me in on the deal, and |
agreed. My services have value, so
there’s consideration. But, | can’t sue
youse two because it’s a flippin’
robbery?

INSLEE
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To be enforceable a contract must be

“legal”:

* Contracts that violate the law are void
-if object is illegal (contract to
commit a crime)

-if purpose is legal but method to
achieve the purpose is illegal
(transport goods, but do it in a stolen
truck, collect a debt via assault)

| wonder if this
agreement is
enforceable?




Contracting 101:
The Statute of Frauds

Agreements are void unless they are in

writing: Statute of Frauds

e Contracts unable to be performed
within one year
Contracts to answer for the debts of
another
Promises made in exchange for an
agreement to marry, except mutual
promises to marry
Agreements for the purchase and
sale of real property
Agreements to employ an agent or

It's technically possible that you

broker for the purchase and sale of UKL Dsh B demt Hchli 2 gent
real property
Purchase and sale of goods with
value over $500

INSLEE
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Standard Construction Industry
Contract Forms

Architects Institute
of America (AlA)
Associated General
Contractors (AGC)
ConsensusDocs
Government
Contracts

Other Trade
Organizations

INSLEE
E BE S T Of course it’s a standard contract document ... what else?




The (Still) New Kid on the Block:
ConsensusDocs

AGC invited 23 parties, including owners,
sureties, insurers, general contractors, subs, etc. Ry an,
to draft a standard set of “neutral documents.” o i
Three year effort :
Published in September 2007
All groups voiced their “problems” with
existing AGC documents

Decisions on changes decided by “consensus”

Not all yet ratified by the participating
drafters

Aimed at encouraging more trust in the
process, and less adherence to strict legal AGC of America &

Buiding your qualiy of fe. et

language

Subcontractors received some concession C@ AA ""'"“"“‘ Sﬂm "
in indemnity language Caetation Gvmaars =

Asiacisiian of Amerlen Hnt[nnai Subeontractors Allianee
See, WWW. consensusdocs org.
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Vital Construction Contract Clauses

e Scope of Work
 “Contract Documents”
* Time

e Schedule

* |nsurance

* Payment

* Changes in the Work
* Claims/Disputes

* Indemnification

e Standard Provisions

INSLEE

KEEP
CALM

AND ALWAYS

READ THE
FINE PRINT




Construction Dictionary

Definition:

e “An accurate,
detailed, and concise
description of the
work to be performed
by the contractor, the
owner, and third
parties in a
construction
contract.”

INSLEE
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Typical Scope Description

To provide all \ = lglli’ Rl
supervision, materials, LTI s
labor, supplies, and

equipment for a

complete installation

of the work as

set out in the Contract

Documents, subject to

the Terms and

Conditions herein...

INSLEE
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Agreement on Scope

Does the Contract

Scope match the

Proposal Scope?

* Inclusions
Exclusions
Clarifications
Conditions
Contract
Documents
Schedule

INSLEE
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Inclusions

Be aware of Added Scope
(Subcontractors):
Duties added not
included in the Proposal
No recognition of
exclusions
Changes in allowable
work hours
Changes in the
scheduled start or
completion dates
Prohibitions regarding
employees (i.e., parking)
Restrictions to help (i.e.,
hoisting)

INSLEE
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Inclusions

Generals: Poor inclusions
lead to “Scope Creep”
e “Yeah, we didn’t have that
in our number.”
 “Oh, if you wanted that,
you should have said so.
We’ll get you a revised
price.”
 “Scope Creep” is a hole in
the schedule of values that
gets filled in with the GC’s It's.. It's ...
fee. | :

INSLEE
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Exclusions

Critically important to preserve
potential for profit.
Permits
Lines, Grades, Elevations or
other layout
Temporary Facilities (for
Subs)
Temporary Power (For Subs)
Off-shift work
Storage
Staging Area/Assembly Area
Hoisting (For Subs)
Bonds and Special Insurance
Precedential Work
Fees and Taxes (WSST)

INSLEE
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Scope of Work:

Trying to Sneak One In--Snappy Story #2
Lesson:
* Read the Contract
carefully, ask for
clarification/explanation
* Be Prepared to negotiate
* Weigh the risks vs.

rewa rd "uflﬂ:ﬁﬂll- You d::vmﬂ: 1 say

INSLEE
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Contract Documents

The written (or drawn) i ARNERORG RESIDENGE

documents that describe "@“ LonerFoorFan == s :mf

the work and are

specified in the Contract.
Prime Contract
Plans
Specifications
Special Conditions : = APOD Soil Testing Pty Ltd
Schedule LI T - ' |
Reports
Standards/Codes
Guarantees

St Investigations.
Az

Geotechnical Investigation Report

Prepared for: Incode Py Lid
PO Box 2224
TOOWONG QLD 4066

.
y
.I.
L

Site Address: 48 Tweedvale Street
BEENLEIGH QLD 4207

APOD Soil Testing Py Lt
53 Drapers Road
EATONS HILL QLD 4037

INSLEE
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Incorporations by Reference

A duty in a Contract created by

a document not included with

the bid package, or which is

separate from the plans and

specifications, but which is

included in the contract by way

of a reference.
The Prime Contract
Outside documents
impacting design (i.e., soils
report)
Specific established

Standard

standards AR Specifications
Public documents — Hcielpcl Soncshsciinn
Surveys = bl
Utilities locates e

INSLEE
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Edifice Const. v. Sak & Patch, Inc.:

The Latest on Incorporation by Reference
Division | Court of Appeals Case, February 18, 2020

Background Facts: Edifice, the GC, sought to compel two subcontractors to arbitrate
pursuant to the Disputes provisions of the project’s Main Contract, which Edifice
asserted had been incorporated into the subcontracts by reference, and that the
subcontract required disputes to be resolved in the way mandated in the Main
Contract, arbitration. The GC sued the subs in order to compel them to arbitrate the
allegations of defects in the work asserted by the project owner. The trial court ruled

that despite the facial incorporation of the Main Contract by reference, there was no
evidence that the subs actually knew the terms and conditions of the Main Contract.

Wie'me here to [ tigake
the arbaration cdause
that was racant to

l avold [tigatean,




Edifice Const. v. Sak & Patch, Inc.

The Rules: “Where the parties to a contract clearly
and unequivocally incorporate by reference into their

contract some other document, that document
becomes part of their contract.” “The parties do not

need to physically attach a document to a contract to
incorporate it by reference.” “Still,




Edifice Const. v. Sak & Patch, Inc.

The Issue Seems to be Knowledge, Awareness, Understanding....

The Ruling: “[Subcontractors] correctly assert that Edifice has not offered any
evidence that they knew of or assented to the terms of the main contracts.
Edifice...argue[s] that it did not need to attach the main contracts to the subcontracts
to incorporate them. Yet Edifice still needed to meet its burden of demonstrating
that Respondents the incorporated terms. In Ferrellgas, the
party met this burden by showing that, though it did not attach the incorporated
contract, the opposing party knew the incorporated contract was an AIA Document
A201 form and that [the incorporated contract] was “a standard form used by
owners and contractors.” Based on this evidence, the [Ferrellgas] court determined

were not aware of the AlA forms used in the main contracts




Time and Schedule

Contract Time: the period

allowed for performance of the

Contract Work.
“Time is of the Essence”
Often established in the
Prime Contract (i.e. 400 days)
Subject to adjustment via the
Change Order Process
Measured by the Project
Schedule

--Often a Contract Good work, but 1 think W(Ie need s litlle more detalll r'igh;i here.
Document
--Updated
Often tied to Liquidated
Damages

A phrase in a contract

that means that performance
by one party at or within

the period specified in the
contract is necessary to
enable that party to require
performance by the other

I N S I E E party. Failure to act within
the time required may
E BE S T constitute a breach of contract.
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o

Adjus
Issues impacting
Adjustments to Time:
* Delays
* Re-sequencing
* Acceleration

Guess What? We've changed the design!

* Fragmentation

e Stacking

* Notice
issues ought to be the

subject to a written
Change Order

INSLEE
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Schedule Changes

Understanding basic CPM
scheduling concepts:
* “Float”—The “extra” time
any one activity has to be
completed. s |
“Critical Path”—The
shortest path through the
activities from beginning to
end. “Critical” activities st Tt

Toe 010211

have no float. e e
. . P Sun 080211

“Delay”—An incident that M
P ' : Toe 8021

would not allow a critical ‘ Wl 092N

Tha 100211

activity to complete on ‘ Fa et
. ish Proj Tha 170211

time, and therefore

requires additional time to

complete the whole project

INSLEE
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Insurance and Bonding

Confirm the requirements
and the ability to meet them.
Consult agent or broker with
all questions before signing
Liability Insurance
Auto Coverage
Additional Insured
Endorsements
Labor & Industries
Waiver of Subrogation
Builder’s Risk

B i by 'I'hesr m“l
Bonds
Consider it done
INSLEE
= BEST




What’s a Bond?

...a promise by a surety or
guarantor to pay one party Contractor
(the obligee) a certain

amount if a second party
(the principal) fails to meet
some obligation, such as

fulfilling the terms of a

contract. The surety bond , \
protects the obligee

against losses resulting

from the principal's failure
to meet the obligation.

AKA “Obligor”

INSLEE
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Washington Law Re Bonds

RCW 39.08, et seq.

* Public Works Projects
Require Performance
and Payment Bonds

RCW 18.27, et seq.

* The Contractor
Registration Act
requires a registration
bond ($12,000 for
general contractors,
$6,000 for specialty
contractors)

INSLEE
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NYSDOT PERM 44 (rev. 9/10) \%y
Western Surety Company

SURETY BOND (PERFORMANCE)
For the benefit of
The New York State Department of Transportation
In connection with work affecting state highways
BOND NO.
AMOUNT: §

KNOWN ALL BY THESE PRESENTS, That we,
, having its principal place of

businessat
as Principal, and WESTERN SURETY COMPANY, as Surety, having an office and usual place of business at
P.O. Box 5077, Sioux Falls, South Dakota 57117-5077 are held and firmly bound unto the NEW YORK
STATE DEPARTMENT OF TRANSPORTATION ("NYSDOT"), in the full and just sum of

- DOLLARS($_ )
to the payment of which, well and truly to be made, we bind ourselves, our heirs, executors, administrators,
successors and assigns, to jointly and severally, firmly by these presents.

WHEREAS, said Principal will submit and has submitted plans and specifications for work, within a
State highway, deemed necessary by the Commissioner of Transportation, or his duly authorized delegate,
and

WHEREAS, said Principal has received and will apply from time to time for permits for the purpose of
constructing or maintaining drive entrances, sewer lines, water mains, gas maing, utility lines and poles,
street intersections, curb, sidewalk, drainage and excavating for miscellaneous structures, etc., on or wit
the right of way of highways under the jurisdiction of the State of New York, Department of Transportation,

WHEREAS, this obligation is for the purpose of insuring and guaranteeing the timely and workmanlike
completion of such work as reasonably determined by the Commissioner of Transportation or his duly
authorized delegate,

IT IS AGREED and understood among the parties hereto that upon the reasonable determination that
such work is not being timely performed or is not being or has not been performed in a workmanlike manner
by said Principal, the Commissioner of Transportation or his duly authorized delegate may require said
Surety to promptly complete said work in a timely and workmanlike manner, or the Commissioner of
Transportation or his duly authorized delegate may direct completion of said work with forces chosen by the
Commissioner, the costs of which work will be reimbursed by said Surety up the amount designated above,
all of which determinations shall be within the sole and exclusive discretion of the Commissioner of
Transportation or his duly authorized delegate.

IT IS FURTHER AGREED that said Principal and said Surety shall indemnify and save harmless the
State of New York, Department of Transportation, from all liability, damages and expenses of every kind
and nature, resulting directly or indirectly to persons or property and arising from and in consequence of any
license or permit, and shall well, truly and faithfully perform the duties and privileges pertaining to any
license or permit and shall restore such State highways to their original conditions.

Form F6118-10-2011 Page 1 of 2




What’s a Bond?:
The General Indemnity Agreement

Exhibit 10.51

T h e ag ree m e nt by W h ic h C CHUBB GROUP OF INSURANCE COMPANIES

15 Mountain View Road, P. O. Box 1615, Warren, NJ 07061-1615

generally the human beings T s s

[ [ [ THIS AGREEMENT is made by the Undersigned in favor of Surety (as hereinafter defined) for the purpose of,
b e h I n d a r I n c I a I among other things, indemnifying Surety from all loss and expense in connection with any and all Bonds executed
by the Surety on behalf of a Principal (as hereinafter defined) prior to, simultaneously with or after the execution

of this Agreement.

= = In consideration of the execution of any such Bonds and as an inducement to such execution by Surety, the
g u a ra n e e I n e m n I y a ny Undersigned for themselves, their heirs, executors, administrators, successors and assigns, jointly and severally,

hereby covenant and agree as follows:

losses of the surety relating e

Any one, or combination of, the individuals, corporations or other business associations of any nature
whatsoever in which any one or a combination of the Undersigned shall have a beneficial interest as owner,

to t h e b 0 n d 1 c a n a n d ofte n subsidiary, affiliate, co-venturer, spouse of any of the foregoing. or otherwise.

Bond: Any and all bonds, undertakings or instruments of guarantee and any renewals or extensions thereof
executed by the Surety prior 1o, simultaneously with or after the execution of this Agreement.

d o e S p u t t h e p e rs o n a I Surety: Federal Insurance Company, Pacific Indemnity Company, Vigilam Insurance Company, any of their

subsidiary or affiliated insurers, and any person or company joining it in executing any Bond, executing any Bond
at its request, or providing reinsurance with respect to any Bond.

a s s e t S Of C O m p a n y Contract: Any agreement between Principal and a third party, the performance of which is guaranteed by any

Bond for which Surety is surety.

[ (] I t h I (] Default:  Principal shall be deemed to be in default (Default) in the event:
prl ncl pa S On e I ne L] 1) Itisdeclared to be in default by the Obligee of any Bond:
2} Itbreaches or abandons any Contract;

3) It fails to pay. when due, anyone who has supplied labor, material or supplies used in the performance of a
Contract;

4 Ttbecomes the subject of any agreement or proceeding of Tiquidation, receivership, trusteeship or
bankrupicy, or otherwise becomes insolvent;

5)  Anindividual indemnitor dies, is adjudged mentally incompetent, is convicted of a felony, becomes a fugitive
from justice or disappears and cannot be found by Surety after reasonably diligent inquiry:

N S E E S —
I L B - INDEMNITY TO SURETY: Undersigned agree to pay 1o Surcty upon demand:
1y Al d expense, including attomey fees, incurred by Surety by reason of having executed any Bond, or
incurred by it on account of any breach of this agreement by any of the Undersigned or in enforcing any of the




Getting Paid

What we need to

know:

* Billing
Requirements
“Pay When Paid”
“Pay If Paid”

etainage
Lien Waivers

INSLEE
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APPLICATION AND CERTIFICATE FOR PAYMENT

FROM CONTRACTOR:  Roosth Construction Co.
34T1A Palin City Sehool Ave,
Pl City, F1. 34990

CONTRACTOR'S APPLICATION FOR PAYMENT
| Application is made for paymicnl, i shown below, in conection with the Contract.

ORIGINAL CONTRACT SUM
Net ehange by Change Orders
CONTRACT SUM TO DATE Line | 4+ 2)
TOTAL COMPLETED & STORED TO DATE
(ol G oo Comuation Sbees)
RETAINAGE
. e 0f Completed Work
(Cotuanms D + E on Contnation Sheets)
b G of Stored Marerial
(Cotumm Fon Contimiation Shees)
“Total Retamage (Line 5a + 5b or
“Toualin Colimn 1 of Coninuation Sheet

TOTAL EARNED LESS RETAINAGE
(Line & fess Line S Total

LESS PREVIOUS CERTIFICATES FOR PAYMENT
(Line & from prior Certificate of paymencs receive

CURRENT PAYMENT DUF.

BALANCE TO FINISH, INCLU
Line 3 less Line &)

The undenigned Contractor cetifies that 16 the best of the Contractor's knowledge, infor-
‘mation and helief the Wark covered by this Application for Payment has been completed
accordance with the Contract Documents, that all amounts have been paid by the
Contractor for Work for which previous Centificates for Paymen! were issucd and pay-
ments received from the Owner, and that current payment shown herein is now due.

Subscribed and swom to before
‘me this dayol

Notary Public
My Commission Expires:

ARCHITECT'S CERTIFICATE FOR PAYMENT
In accordance with the Contract Documents, hased on on-site observations and
data comprising this application, the Architeet certifies to the Owner that 10 the be
of the Architect's knowledge, information and belief the Work has progressed as.
icated, the quality of the Work is in accondance with the Contract Documents, ar
the Conactor is entitled to payment of the AMOUNT CERTIFIED.

AMOUNT CERTIFIED.

b i it e s frot e it it ot st ol s s o s
Applissiomand s she Coaslsasainn Shees i e g s conflers o she s cevinl 1

ARCHITRCT

By:

“This certificate is not negotiable. The AMOUNT CERTIFIED is payable only fo the Contrastor
‘named herein, Issuance, payment and acccpiance of payment are without prejudicc to any right
of the (rwner or Contracior under this Contract.




Billing Requirements

What must we do to get paid timely
and completely? We must KNOW
what to do to take away any excuse
not to pay
Timing (By when request must
be made)
Content (What must accompany
the request)
Format (In what form)
What else (i.e., for Stored
Materials)
Reconciliation of Current
Contract Value
Conditional Waiver(s) of Lien
Unconditional Waiver(s) of Lien

INSLEE
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Pay When Paid

“We hold that paragraph 7(c) of the
subcontract did not create a condition
precedent by which Amelco's right to
receive payment for work completed
was dependent upon Drake first being
paid by King County. Rather, it
postponed payment for a reasonable
period of time after the work was
completed, during which Drake was
afforded an opportunity to obtain from
King County the funds necessary to pay
Amelco. The trial court could properly
find that such reasonable time had
expired.” Amelco Electric v. Donald M.
Drake Co., 20 Wn. App. 899 (1978)

INSLEE
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Pay When Paid

“It is agreed that payment by /
Contractor to Subcontractor

hereunder is not due until 10
days after payment has been
received by Contractor from
Owner, or until after the
passage of a reasonable time
from when payment from
Owner is due, whichever is
sooner. ‘Reasonable time’ as
used herein shall not exceed
90 days.”

INSLEE
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Pay If Paid:
Requires the “Magic Words”

It is agreed that as to any
payment by Contractor to Subcontractor hereunider
the Contractor must first receive payment from the
Owner for the work of Subcontractor for which
payment is sought.

At the reasonable
request of Subcontractor, Contractor agrees to
furnish such information as is reasonably available
to Contractor from Owner regarding Owner's
financial ability to pay for performance under the
Main Contract. The parties agree Contractor does
not warrant the accuracy or completeness of
information provided by Owner.

INSLEE
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Changes in the Work

Important Issues

re Change Orders:

* Notice
Requirements

* Documentation

 Added Scope

 Added Costs

INSLEE
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Notice Provisions

Notice Provisions: When And (
How a Contractor Must Inform N OTI c E
The Owner of a Change Impacting

Time or Cost of the Work Dear Owner: Gonna Need Some

e Must Be Precisely Complied More Time an_d Dough to Get the
Job Done. Things Have Changed!

With Unless Waived XXOXO,

Absher v. Kent School District Your Contractor
Mike M. Johnson v. Spokane

County e Dude
American Safety v. Olympia W?;re: :]y
(the death of implied waiver?) Change
Top Line v. Bovenkamp (the Order?

return of implied waiver?)

INSLEE
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Playing the Top Line Logic Out

The counter of
the logic set out
in MMJ, in which
despite a
determination
that the
Contractor had
been “directed,”
it was still held to
strict compliance
with the notice
provisions

INSLEE
E BES'T

Mutual
waiver of
requirement
for writing

Mutual Entitlement

waiver of ) to ”
requirement unwritten
for writing changes

Entitlement
to
“‘unwritten”
changes

Being
directed




Notice and its Intersection with Bonding

Snappy Story #3

Travelers v. Mike M. Johnson: a 2008
case, ostensibly about a relatively
small debt ($12,000). But look closer:
* MMJ/Mr. Johnson the indemnitor
under the GIA on the Spokane
County payment bonds
Dispute with County meant subs

did not get paid

MM transfers assets to new LLCs
and declares bankruptcy

MM fails to pay rent to a bank-
lienholder on a property it is
forfeiting under the GIA

Mr. Johnson loses essentially
everything...
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And now,
for the rest
of the story!




Changes in the Work:
Documentation

Entitlement to a Change
Order Proven By:
* Daily Reports/Job Diary

* Meeting Minutes
e Schedules
* RFIs/DCVRs/Field
Questions
Inspection or Laboratory
Reports
Other Written Direction or
Notice
Other Historic Records
(i.e. Weather Service)
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Changes in the Work:
Scope Changes

Work Must Be Additional
To/Deletion From Contract
Scope
Changes Made to Contract
Documents
Impacts Quantity of Work
Revisions to Drawings
Revisions to Specifications
Unforeseen Conditions
Changed Conditions
Deviation from original
(estimated) quantities
included in Contract
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Changes in the Work:
Adjustments to Time

Entitlement to Time o e
Extensions Must Be —
Demonstrated and Timely
Noticed:
* Scope Change(s)’ Impact to
Schedule’s Critical Path
Delays by Others (Owner,
A/E, other Contractors)
Weather Related Delays
Other Compensable
Delays—i.e., Force Majuere
Issues (Strikes, Acts of War, r event beyond the control of t
Natural Disaster, etc.) of force i
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Disputes

Understanding the
Disputes Provisions:
When does a Dispute
Exist?
What are the Agreed
Remedies?
What Conditions
Precedent?
What Forum(s) for
Resolution?
Costs Borne by Whom?
Any Waiver?

—

Temporary or

INSLEE Eteg =
EBEST




Disputes: Conditions Precedent

Contracts Often Require the AlLA Model, Architect Decision-Malker:
“Claims, tneluding those alleging an
ervor or omission b@ the Architect
..shall be veferred initially to the
Avchitect for decision. An nitial
decision by the Architect shall be
Mediation First Model: “Any required as to
dispute...arising out of this mediation, arbitration or Litigation of
agreement...shall be gub\jgct to all claims between the Contractor

mediation as and owwner.”

0 R DRE Model: “All disputes arising out of or in
conmnection with the present Contract shall be

Negotiations First Model: “The submitted, , to the DREB in

Parties shall attempt to resolve anyy  accordance with the Rules. For any given dispute,

Subcontractor Clatm through the DRRB shall issue a Recommendation tn

direct negotiation...” accordance with the Rules. if any Party fails to
comply with a Recommendation, when required to
do so pursuant to the Rules, the other Party may

I N S L E E V;fCV the fg'LLwe ’chegf, Wfi/il/lol/tt ljav’mg to refer it to
E BEST the DRE first, to arbitration ...

Parties to Engage in
Cooperative Steps Before a
Claim/Dispute can be
Submitted for Adjudication




Disputes:
Resolution Methodologles

A Salad Bar of Resolution
Methodologies:
* Direct Negotiation
* Third-Party Advisory
Decision
* Architect
* DRB

y Ex pe rt Resolution of major disputes
M e d ia t i o n | At site level B At com pany manazement level

W By mediation or adjudication B By arbitration
MEd/Arb B in court
. . 9, 2% 7%
Arbitration ?
Litigation
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Disputes: Mediation

Formal Negotiations

Facilitated by a Neutral

Party:
Non-Confrontational

Attempt to Compromise Mediation is voluntary.
Mediation is inexpensive.

Not a “Day in Court” The parties decide the outcome.
No Decisions as to Right Cordial & win-win situation.

or Wrong

A Business-Decision
Making Exercise

No Winners—Only Those
Who Might Lose Best
Generally Results in a
Formal Settlement and
Release of All Claims
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Disputes: Arbitration

An informal “trial” in which
the arbitrators are neutrals
experienced in the area of
dispute.

« Governed by agreed rules, - — - S . -
usually with relaxed rules
of Evidence and /’//
Procedure -_* e -,_,

Arbitrator determines the

ARBITRATION PROCESS

Final Award is binding,
not subject to appeal
Awards only subject to
vacation for big errors

INSLEE
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extent of discovery

Evidence presented;

testimony is under oath

Arbitrator has discretion

to make interim rulings |




Disputes: Advantages of ADR

Pre-Litigation Alternate Also: $$, Confrontation,
. . . Damage to Business
Dispute Resolution: Relationships, et
* Parties Control the ,
Direct influence on the Indirect influence on the
Outcome outcome i outcome
Generally, Faster to 1
Resolution f I
Generally, Less T
Expensive to
Resolution
. . . i Mediation /'
Finality in Resolution Negotiation |,/*
Less Confrontational,
More Businesslike
Less Structured, Less
llLegaIH

Court litigation*

Arbitration®*

Conciliation

v

'ﬂma

* Settledvia court decision.
** gettled via award.

Also: Attention away
from Business,

INSLEE
EBEST



Often Misunderstood

Concept in Which One

Party Holds Others

Harmless for Damages to

Persons or Property

e Limited in Washington
to for acts of One’s own
Negligence
Includes Duties to
Defend for Claims
Brought by Third Parties
Often Extends to all
Damages, Losses,
Claims...can be a BIG
Burden
Damages are to Persons
or Property are
Generally Insurable

INSLEE
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Indemnity

)

Subcontractor agrees to indemnify and
hold Contractor harmless for and from
any loss, claim, suit, damage or liability
from injury or death of any person,
including employees of Subcontractor,
or the damage to property, as a result
of Subcontractor’s or employees of
Subcontractor’s work or negligence.
Subcontractor does not assume
liability for the sole negligence of
Contractor or Owner, and is
responsible for the indemnity to be
provided hereunder only to the extent
of its negligence in cases in which
Subcontractor’s negligence is
concurrent or comparative with the
negligence of Contractor or Owner.”




Waiver of RCW Title 51 Immunity

The Industrial Insurance Act

Generally Shields an Employer

from Suit by its Injured

Employee

 Employees Often Don’t Like
Settling for what L&l Pays
In Seeking Additional
Recovery, Injured Workers
Will Sue “Up the Ladder”
The Waiver of Title 51
Immunity Designed to Make
the Employer Responsible
for its Own Negligence
Waiver Must be Specifically
Negotiated and Agreed

INSLEE
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Subcontractor specifically and expressly
waives any immunity that may be granted
it under the Washington State Industrial
Insurance Act, Title 51 RCW. Further, the
indemnification obligation under this
Subcontract shall not be limited in any
way by any limitation on the amount or
type of damages, compensation or
benefits payable to or for any third party
under workers’ compensation acts,
disability benefits acts, or other employee
benefits acts; PROVIDED Subcontractor’s
waiver of immunity by the provisions of
this paragraph extends only to claims
against Subcontractor by Contractor and
does not include, or extend to, any claims
by Subcontractor’ employees directly
against Subcontractor.




Title 51 Waiver
Snappy Story #4

THE DAILY JOURNAL
OF COMMERCE

Washington State Department of
Labor & Industries

Warkes’ Campensstion services
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Misc. General Provisions

Jurisdiction :
. . | don’t care what you
 Where a dispute will be )
. say you intended now!
.dec'dEd The contract you
Choice of Law signed has a merger
 What Law will interpret clause in it! You
the Agreement agreed it was your only
agreement with the
Plaintiff!

Severability
 An unenforceable portion
does not invalidate the
whole Agreement
Authority
* Person who executes
binds that Party
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Let me get this
straight: you
read court
cases for fun?

So, | take it that

Washington’s -

Bar Exam is
really easy,
huh?

INSLEE
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Questions?

You talk
faster than |
can hear.

Is there a
Rosetta Stone
for this talk?




Thank You!

. " . . .
Interview with potential client, 1977
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